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RESPONDENT’S COUNTER STATEMENT
Procedural Background.

The defendant was charged by Information on August 29, 2012,
with Felony Violation of a No Contact Order. RCW 26.50.110(4)(5). The
State alleged, in the alternative, that the defendant had assaulted the
victim, Jennifer Lee Gonzalez, in Violation of a No Contact Order issued
by the Auburn Municipal Court and that the defendant had gone to the
residence of Jennifer Lee Gonzalez in Violation of the Order, the
defendant having been previously convicted of Violation of a No Contact
Order on two prior occasions. (CP 1-3). The jury, by verdict and special
verdict found the defendant guilty of Felony Violation of a No Contact
Order by reason of the fact that the defendant went to the residence of the
protected person and that the defendant had two or more prior convictions
for Violation of a No Contact Order. (CP 29, 30).

The Court employed the “struck” system for jury selection (CP 52-
53). The court had a Master Jury List prepared by the clerk. (Appendix
1). The Court asked the jurors a number of general questions. (RP
10/30/2012 p. 7-21). The parties were then each given an opportunity to
address questions to the entire panel and to individual jurors. In the
courtroom, in the presence of the defendant and the judge, each side
exercised its peremptory challenges by striking jurors from the Master Jury

List. When all the peremptory challenges had been used or the panel



accepted, the Court had a list that showed which jurors had been stricken
the names of the remaining jurors who would hear the case.

The process of striking jurors took place in the courtroom in the
presence of anyone who wished to be present. The jurors themselves were
told that they could take a break, but were instructed by the Judge to
remain in the courtroom. (RP 59).

Factual Background.

The defendant has not raised any issue concerning the underlying
facts in this matter. Nor has the defendant challenged the sufficiency of
the evidence. The facts are sufficiently set forth in the Declaration of
Probable Cause in support of the warrant of arrest. (CP 49-51).

RESPONSE TO ASSIGNMENTS OF ERRORS

1. The trial court did not “close” the

courtroom during voir dire. (Response to
Assignment of Error number 1.)

In order to properly rule on this matter, this Court must understand
the jury selection process used in Grays Harbor County. It is not unlike
the various systems used in other counties. See Jones, infra, at p. 10-11.
At the beginning of the trial, the parties are provided with jury
questionnaires containing the names and information for the jurors who
have been summoned and a Master Jury List. The list assigns a number to
each juror. The jurors are seated in the courtroom and arranged according
to their numbers. Following general questions from the Court, each party

1s allowed to question the panel as a whole, directing questions to either all



jurors or any particular juror. The challenges for cause are exercised
during this time.

Once the parties complete the questioning, peremptory challenges
are exercised by striking jurors from the original Master Jury List
maintained by the Court. The Judge, the attorneys, and the defendant sit at
a table in the courtroom. The list is passed back and forth as each party
exercises its peremptory challenges. When the process is complete, the
jurors who have been selected to serve on the jury are called and placed in
the jury box. As indicated, this is all done in the presence of the jurors and
anyone else who wishes to be present in the courtroom.

The courtroom was never closed during jury voir dire. No one was
asked to leave. No one was prevented from entering the courtroom. No
portion of the process was conducted outside the view of individuals in the
courtroom. No portion of the process took place in chambers or outside
the courtroom. See, for example, State v. Jones, Court of Appeals,
Division I, # 41902-5-11 decided June 4, 2013, (defendant granted a new
trial when it was determined that the clerk, during a recess outside the
presence of the parties and the defendant, and outside the courtroom,

selected alternate jurors).

This procedure is not a “side bar.” A side bar typically involves a
meeting between counsel and the judge in the courtroom outside the
hearing of the defendant and the jury to argue a legal matter.

State v. Wilson, 141 Wn.App. 597, 171 P.3d 501(2007). The
defendant herein was present at the table and participated in the
exercise of peremptory challenges.
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A “closure” occurs, for instance, when all spectators are barred

from the courtroom during voir dire. In Re: Personal Restraint of Orange,

152 Wn.2d 795, 100 P.3d 291 (2004). A “closure” may also occur when a
portion of the voir dire is conducted in chambers away from the public.

People v. Harris, 10 Cal. App. 4™ 672, 12 Cal. Rptr. 2d 758 (1993); State

v. Momah, 167 Wn.2d 140, 217 P.3d 321 (2009).
Our courts have identified what constitutes a “closure.” State v.
Lorimor, 172 Wn.2d 85, 93, 257 P.3d 624 (2001).

Rather, a “closure” of a courtroom occurs
when the courtroom is completely and
purposefully closed to spectators so that no
one may enter and no one may leave. This
does not apply to every proceeding that
transpires within a courtroom but certainly
applies during trial, and extends to those
proceedings that cannot be easily
distinguished from the trial itself. This
includes pre- and post-trial matters such as
voir dire, evidentiary hearings, and
sentencing proceedings.

The State acknowledges that the right to a public trial is violated
when jury selection is conducted in chambers rather than in an open
courtroom without consideration of the Bone-Club factors. State v.
Strode, 167 Wn.2d 222, 227,217 P.3d 310 (2009). The defendant tries to
analogize the current circumstances to a voir dire examination conducted
in chambers. This reasoning is flawed.

The courtroom was never closed. All proceedings during voir dire
were done in open court. Challenges for cause were made and decided in
open court. Peremptory challenges were not contested. There was no
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need for the court to rule on any of the peremptory challenges. Indeed, it
is the “essential nature” of a peremptory challenge that it is “... exercised
without a reason stated, without a reason, and without being subject to the

court’s control” State v. Salinas, 87 Wn.2d 112, 549 P.2d 712 (1976).

Nothing occurred beyond the verbal communication, by counsel to
the court, of the names of the prospective jurors each counsel had decided
to excuse by the right of peremptory challenge. Presumably this
communication could have just as easily have been made by having each
counsel write the name on a slip of paper and hand it to the Judge. The
State is unaware of any requirement that each challenge must be exercised
out loud.

In State v. Sublett, 176, Wn.2d 58, 71,292 P.3d 715 (2012). The

court adopted the so-called “experience and logic” test announced by the

United States Supreme Court in Press-Enterprise Co. v. Superior Court,

478 U.S. 1, 8, 106 Sup. Crt. 2735, 92 L.Ed.2d 1 (1986). In Sublett the
court found that there was no violation of the right to a public trial when
the court considered a jury question in chambers noting that “none of the
value is served by the public trial right is violated under the facts of this
case... the appearance of fairness is satisfied by having the question,
answer and any objections placed on the record.” Sublett, supra, 176
Wn.2d at p. 77.

The reasoning in Sublett applies to the case at hand. The parties

were simply involved in the ministerial act of striking jurors by use of



peremptory challenge. The Master Jury List with the record of the
peremptory challenges exercised by the parties was maintained and placed
in the court file.

Historic and current practices dictate that the selection of jurors

take place in open court. State v. Jones, supra, at p. 11. That is exactly

what occurred here. The procedure herein was fair to the defendant. He
was present in the courtroom and participated in the selection process in
the presence of all who wished to attend his trial. The court insured that
the voir dire process took place in public. This system comports with
current practice and passes the so-called “logic and experience” test. State
v. Sublett, 176 Wn.2d 58, 73, 292 P.3d 715 (2012); Jones, supra, p. 6-10.
To expand the definition of “closure” as advocated by the
defendant would lead to an absurd result. Apparently now, the public
would be entitled to not only be present during all the proceedings, but
also be privy to all conversations taking place in the courtroom. Perhaps
members of the public are entitled to hear the conversation between the
prosecutor and the lead investigator concerning who should be stricken
from the jury, or, for that matter, the conversation between the attorney
and his client over how to best exercise a peremptory challenge. The law
does not require that members of the public be able to hear each party
make each peremptory challenge or see each individual written strike as it

is placed on paper. This would lead to an absurd result.



This assignment of error must be denied.

2. The trial court may not impose a sentence
in which the term of confinement and
term of community custody exceed the
maximum term for the offense.

(Response to Assignment of Error
number 2).

Felony violation of a No Contact Order is a Class C felony
punishable by a maximum term of 5 years in prison. RCW 26.50.110(5);
RCW 9A.20.021(1)(c). Because of the defendant’s lengthy criminal
history, his standard range of punishment was 51 to 60 months in prison.
(CP 34-43). The Court chose to impose a term of confinement of 60
months.

RCW 9.94A.701(9) provides as follows:

The term of community custody specified by
this section shall be reduced by the court
whenever an offender’s standard range of
confinement in combination with the term of
community custody exceeds the statutory
maximum for the crime as provided, in
RCW 9A.20.021.

The courts have interpreted this statute literally. Prior to the
enactment of this particular statute in 2009 a notation limiting the term of
community custody to the length of earned early release was held to be

sufficient to set a term of community custody in such cases. In Re:

Personal Restraint of Brooks, 166 Wn.2d 664, 211 P.3d 1023 (2009). The

courts have since held that the statute simply means that the court must set
a specific term of community custody and that the combination of that
term and the length of confinement may not exceed the maximum term for
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the offense. State v. Boyd, 174 Wn.2d 470 (2012). If, for example, the
court imposed a 51 month sentence, the term of community custody would
be nine months. Accordingly, since the term of confinement in the case at
hand is 60 months, there will be no community custody.
CONCLUSION
The conviction must be affirmed. The matter should be remanded

to strike the term of community custody.

DATED this__// _ day of July, 2013.

Respectfully Submitted,

By: /yf(%@,@d @ W 6&'
GERALD R. FULLER !

Chief Criminal Deputy
WSBA #5143

GRF/ws
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